
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI 
 

ORIGINAL APPLICATION NO.155 OF 2020  
WITH 

ORIGINAL APPLICATION NO.157 OF 2020 
WITH 

ORIGINAL APPLICATION NO.161 OF 2020  
 

DISTRICT: MUMBAI 
 

ORIGINAL APPLICATION NO.155 OF 2020  
 

1) Shri  Dipak Laxman Fulpagar,    ) 
 Retired  as Watchman Kurla Dairy,   ) 
 R/o. 1/1, Trideep Society, Santosh Nagar, Pune ) 
 Link Road, Kalyan (E), Thane 421306.   )… Applicant 
 

Versus 
 
1)  The Incharge General Manager,   ) 

Mother Dairy, Kurla (E), Mumbai-24.   ) 
   
2) The State of Maharashtra,    ) 
 Through Principal Secretary, (Dairy Development) ) 

Agriculture, Animal Husbandry, Diary    ) 
Development & Fisheries Department, Having  ) 
Office at Mantralaya, Mumbai- 400 032.  )… Respondents 

  
WITH  

 
ORIGINAL APPLICATION NO.157 OF 2020  

 
1) Shri  D. Y. Kamble,      ) 
 Aged 63 years, Retired  as Watchman Kurla Dairy, ) 
 R/o.Sajjangarh C.H.S. Building Bo.52, Room No.309,) 

A-Wing, Lallubhai Compound, Mankhurd,   ) 
Mumbai – 43.      ) 
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2) Shri Tukaram B. Kotwadekar,     ) 

Aged 64 years, Occ. Retired from Mother Dairy, ) 
Kurla, Mumbai.      ) 
R/o. A/p. Khawadi, Tal. Lanja, Dist. Ratnagiri. )… Applicants 

 
Versus 

 
1)  The General Manager,     ) 

 Worli Milk Scheme, Worli, Mumbai 18.  ) 
   
2) The State of Maharashtra,    ) 
 Through Principal Secretary, (Dairy Development) ) 

Agriculture, Animal Husbandry, Diary    ) 
Development & Fisheries Department, Having  ) 
Office at Mantralaya, Mumbai- 400 032.  )… Respondents 

  
WITH  

 
ORIGINAL APPLICATION NO.161 OF 2020  

 
1) Shri Anant Appa Zajam,     ) 
 Aged 60 Yrs, Occ. Retired from Worli Milk Dairy, ) 
 R/o. Room No.5, Shri Sai Krupa C.H.S., Samarth ) 
 Nagar, Bhandup (W), Mumbai-78.   ) 
 
2) Shri Bhagchandra Vithoba Bhagwat,   ) 
 Aged 61 Yrs, Occ. Retired from Central Dairy,  ) 

Aarey, Mumbai-65, R/o. Room No.304, 3rd Floor,    ) 
Vaishnav Park, Sector 10, New Panvel.  ) 
 

3) Shri Suresh Waghu Chavan,    ) 
 Aged 63 Yrs, Occ. Retired from Mother Dairy, ) 
 Kurla, Mumbai, R/o. A/P. Sultapur, Tal. Wai,  ) 
 Dist. Satara.       ) 
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4) Shri Mahaling Ganapati Patil,    ) 
 Aged 62 Yrs, Occ. Retired from Worli Dairy,  ) 
 R/o. A/P. Sawarde Bk, Tal. Kagal, Dist. Kolhapur. ) 
 
5) Shri Eknath Rambhau Patil,    ) 
 Aged 62 Yrs, Occ. Retired from Worli Dairy,  ) 
 R/o. Aarey Colony Unit-6, Goregaon (E),  ) 

Mumbai-65. 
 
6) Shri Vishwas Vitthal Chavan,    ) 
 Aged 62 Yrs, Occ. Retired from Central Dairy, ) 
 Aarey, Mumbai-65, R/o. Subhedar Ramji Ambedkar) 
 Nagar, A.J. Khan Road, Worli, Mumbai-19.  ) 
 
7) Shri Komal Bachu Yadav,     ) 
 Aged 62 Yrs, Occ. Retired from P.D.M., Mantralaya ) 
 R/o. Room No.312, Adarsha Nagar, Goregaon ) 

Aarey Colony, Goregaon (E), Mumbai-65.  ) 
 

8) Shri Prasanath Badri Pal,      ) 
Aged 61 Yrs, Occ. Retired from Government Printing) 
Press, R/o. Gram Rohani, Khujagipul, Post Derema,) 
Dist. Sultanpur, Uttar Pradash.    ) 
 

9) Shri Kalidas Ramchandra Kamble,   ) 
 Aged 60 Yrs, Occ. Retired from Mother Dairy, Kurla) 
 Mumbai, R/o. Aarey Colony Unit Room No.5, ) 
 Goregaon (E), Mumbai-65.    )  … Applicant 
 

Versus 
 
1) The General Manager,     ) 
 Worli Milk Scheme, Worli, Mumbai-19.  ) 
 
2) The Incharge General Manager,    ) 

Mother Dairy, Kurla (E), Mumbai-24.   ) 
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3) The Incharge General Manager,    ) 
 Central Dairy, Aarey, Goregaon, Mumbai-65. ) 
 
4) The State of Maharashtra,    ) 
 Through Principal Secretary, (Dairy Development) ) 

Agriculture, Animal Husbandry, Diary    ) 
Development & Fisheries Department, Having  ) 
Office at Mantralaya, Mumbai- 400 032.  ) 
 

5) The Member Secretary,     ) 
Development Board for the rest of    ) 
Maharashtra, New Administrative Building,  ) 
18th Floor, Opp. Mantralaya, Mumbai-32.  ) 

 
6) The Directorate of Govt. Printing &    ) 
 Stationery, Mumbai, having office at Charni  ) 
 Road Railway Station, Mumbai.    ) 
 
7) The Chief Executive Officer,    ) 
 Central Dairy, Aarey, Goregaon,    ) 
 Mumbai 400 605.      )….. Respondents 

  
Shri  A. V. Bandiwadekar, learned Advocate for the Applicants.  

Smt. Kranti Gaikwad, learned Presenting Officer for the Respondents.  

 
CORAM  :   Shri A. P. Kurhekar, Member (J)  
 
DATE  :  18.03.2021  
 

ORDER  
 
 The Applicants have challenged the action taken by the Respondents 

for recovery of excess payment from the retirement benefits and for 

direction to grant pension on the basis of last drawn pay which they were 
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availing at the time of retirement.  These Original Applications being arising 

from common issue are decided by common order.  

 

2. Shortly stated facts giving rise to Original Applications are as under:- 

 The Applicants have joined the Government service as Watchman 

(Group-D post) on the establishment of Respondent No.1- General 

Manager, Worli Milk Scheme, Mumbai in between 1984 to 1993 with initial 

pay scale of Rs.200-280.  Later, they were granted benefit of first Time 

Bound Promotion on completion of 12 years continuous service and their 

pay came to be revised from 750-940 to 950-1500 for the post of Gate 

Keeper / Chief Investigator. Thereafter, again the benefit of Second Time 

Bound Promotion given on completion of 24 years of continuous service 

(except Applicant Nos.6 and 9 in O.A.No.161/2020). Accordingly, they were 

placed in pay-scale of Rs.5,200-20200 with G.P.1,900 in terms of G.R. dated 

05.07.2010 in the context of isolated post.  Accordingly, the Applicants 

availed all the service benefits and stand retired in between 2015-2020 as 

shown in chart below : 

 

O.A.No.155/2020 
Sr. 
No. 

Name Date of 
Appointment  

Post Held Date of 
grant of 
first Time 
Bound 
Promotion 

Date of 
grant of 
second 
Time 
Bound 
Promotion 

Retd. Date 

1 Deepak L. 
Phulpagar 

15.01.1981  
01.01.1985 

Watchman 01.01.1997 01.01.2009 31.05.2018 

       
O.A. No.157/2020 

1 Tukaram B. 
Kotawadekar 

10.08.1985 Watchman 17.05.1996 30.03.2012 31.05.2015 

2 Damu Y. 
Kambale 

02.02.1981 
01.03.1986 

Watchman 01.03.1998 01.03.2010 31.07.2017 
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O.A.No.161/2020 
1 Bhagchandra 

V. Bhagwat 
05.11.1985 Watchman 08.11.1997 08.11.2009 30.04.2018 

2 Suresh W. 
Chavan 

08.07.1986 Watchman 08.11.1998 08.07.2010 31.05.2017 

3 Mahalingam 
G. Patil 

07.05.1980 Watchman 07.10.1997 07.10.2009 30.06.2018 

4 Komal B. 
Yadav 

19.08.1985 Watchman 19.08.1997 29.08.2009 31.07.2018 

5 Eknath R. 
Patil 

 Watchman 12.09.1996 15.09.2018 31.12.2018 

6 Vishwas V. 
Chavan 

24.04.1981 
10.02.1982 

Watchman 20.12.2002  30.06.2018 

7 Parasnath 
Pal 

16.05.1986 Watchman 17.03.2011 13.10.2013 30.01.2019 

8 A.A. Zajam 23.04.1981 
10.02.1982 

Watchman 10.06.1997 15.10.2013 30.09.2019 

9 K. K. Kamble 22.03.1993 Watchman 29.08.1998  30.09.2019 

 
 
 However, the problem arose while releasing retirement benefits 

when the service books were sent for pay verification. The objection was 

raised about grant of 1st and 2nd Time Bound Benefit in absence of 

approved Recruitment Rules.  In pursuance of it, in O.A.No.157/2000, the 

Respondent No.1 by order dated 15.01.2020, issued directions for recovery 

of excess amount of Rs.4,87,490/- from gratuity.  Whereas, no such orders 

were passed in O.A.No.161/2000.  However, in so far as O.A.No.155/2020 

is concerned, by order dated 12.02.2019 sum of Rs.5,38,479/- has been 

recovered from gratuity.  

 

3.  It is on above background, the Applicants have filed these Original 

Applications challenging the action of recovery from gratuity after 

retirement and also sought directions to the Respondents to refund the 

excess amount recovered from them and to grant pension on the basis of 

last drawn pay which they were availing at the time of retirement.  
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4. It is really disturbing to note that though the Applicants stand retired 

in between 2015-2020, even no provisional pension was granted to them 

and on the contrary they were subjected to belated recovery from 

retirement benefits.  Therefore, after filing of Original Applications, it is 

only in pursuance of interim order passed by this Tribunal, the provisional 

pension is granted.  

 

5. The Respondents resisted the Original Applications mainly on the 

ground that the Applicants were not entitled to the benefit of 1st Time 

Bound Promotion scheme as well as benefit of 2nd Time Bound Promotion 

Scheme since they were not having educational qualification required for 

grant of these benefits of promotional post in terms of Draft Recruitment 

Rules of 2004.  The Respondents further contend that it is in view of the 

objection raised by Pay Verification Unit, the Respondent No.1 issued the 

orders of recovery in this behalf.  The Respondents further sought to 

contend that in view of difficulties faced by the department because of 

grant of benefits to the petitioners as well as other similarly situated 

persons, the matter was referred to the Government for appropriate 

guidance but nothing is materialized and the issue is still hanging in fire at 

the level of Government.  It has been further specifically pointed to the 

Government that the Draft Recruitment Rules, 2004 being neither 

approved nor notified, the benefits of Time Bound Promotion Scheme was 

rightly granted to the Watchman considering their seniority and 

experience.   
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6. Shri A. V. Bandiwadekar, learned Counsel for the Applicants has 

pointed out that as per admission of Respondent No.1 in his letter dated 

24.09.2018 (Page No.80 of PB), it is explicit that while benefits were 

granted to the Applicants, no Recruitment Rules were in existence, and 

therefore, the benefits of 1st and 2nd Time Bound Promotion was rightly 

granted to the Applicants considering their seniority and experience for the 

next promotional post of Gate Keeper / Chief Investigator.  He has further 

pointed out that even till date no Recruitment Rules are finalized much less 

notified in the official Gazette though the same were forwarded by the 

department to the Government in 2004 itself.  He, therefore, submits that 

now on the basis of the Draft Recruitment Rules of 2004 which are not 

even finalized and notified till date the benefits already granted to the 

Applicants cannot be withdrawn with retrospective effect.  He, therefore, 

submits that the impugned action of recovery is totally impermissible in 

law and the Applicants are entitled to retirement benefits on the basis of 

last drawn pay.  As regard impermissibility of recovery from the Applicants 

(who are Class-III and Class-IV employees), he referred to the decision of 

the Hon’ble Supreme Court in Civil Appeal No.11527/2014 (State of 

Punjab and others Vs. Rafiq Masih (White Washer), decided on 18th 

December, 2014.   

 

7. Per contra, Smt. Kranti Gaikwad, learned Presenting Officer for the 

Respondents made feeble attempt to justify the impugned action of 

recovery contending that since the Applicants did not possess requisite 

qualification for the next promotional post of Gate Keeper / Chief 

Investigator in terms of Draft Recruitment Rules, they were not entitled for 

the pay-scale of promotional post  but the same was given wrongly and the 

same was objected by Pay Verification  Unit when the service books were 
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referred for verification.  She, therefore, sought to contend that it is on the 

basis of objection raised by the Pay Verification Unit, the recovery was 

sought.  She has further pointed out that the department has already 

referred the matter to the Government but no final decision is taken in this 

behalf.   

 

8. The factual position about the date of appointment, date of grant of 

1st  and 2nd Time Bound Benefits is in dispute.  Apart, admittedly till date 

the Recruitment Rules of 2004 are neither finalized nor notified in the 

official Gazette so as to confer statutory flavor and it is still at nascent 

stage.   

 

9. The issues involved in the present Original Applications are twofold: 

(A) Whether the impugned action of recovery of monetary benefits paid 

to the Applicants during service period is permissible from their retirement 

benefits in view of the decision of the Hon’ble Supreme Court in Rafiq 

Masih’s case (cited supra).  

(B) Are the Applicants entitled to retirement benefits on the basis of last 

drawn pay.  
 

10. In so far as the recovery issue is concerned, it is no more res-integra 

in view of the decision of the Hon’ble Supreme Court in Rafiq Masih’s case.  

The Applicants are Class-IV employees and all stand retired.  It is only after 

retirement, the recovery is sought.  The monetary benefits were paid to 

them more than two decades ago. This being the position, there is no 

escape from the conclusion  that in such situation, the recovery should be 

too harsh and iniquitous and it squarely falls within the Claus Nos.(i), (ii), 
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(iii) and (v) of Para No.12 of the decision of the Hon’ble Supreme Court in 

Rafiq Masih’s case, which is as under :- 

 “12.   It is not possible to postulate all situation s of hardship, which would 
govern employees on the issue of recovery, where payments have mistakenly 
been made by the employer, in excess of their entitlement.  Be that as it may, 
based on the decisions referred to herein above, we may, as a ready reference, 
summarize the following few situations, wherein recoveries by the employers, 
would be impermissible in law.  

(i) Recovery from employees belong to Class-III and Class-IV services (or 
Group ‘C’ and Group ‘D’ services). 
 

(ii) Recovery from retired employees, or employees who are due to retire 
within one year, of the order of recovery. 

 

(iii) Recovery from employees, when the excess payment has been made for a 
period in excess of five years, before the order of recovery is issued.  

 

(iv) Recovery in cases where an employee has wrongfully been required to 
discharge duties of a higher post, and has been paid accordingly, even 
though he should have rightfully been required to work against an 
inferior post.   

 

(v) In any other case, where the court arrives at the conclusion, that recovery 
if made from the employee, would be iniquitous or harsh or arbitrary to 
such an extent, as would far outweigh the equitable balance of the 
employer’s right to recover.  

 

           
11. Suffice to say, Clause Nos.i, ii, iii & v of Para No.12 of the decision of 

the Hon’ble Supreme Court in Rafiq Masih’s case are clearly attracted and 

recovery   from the Applicants is not at all permissible in law.  The amount 

recovered is liable to be refunded.  

 

12. Now, next the question comes about entitlement of the Applicant to 

the benefit of 1st and 2nd Time Bound Promotion as well as grant of pension 

on the basis of last drawn pay.  As stated above, the facts and 

circumstances of these Original Applications are very peculiar in nature 
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since the benefit of 1st and 2nd Time Bound Promotions were given to them 

by the department at their own, considering the seniority and experience.  

Admittedly, the Applicants had no role to play in grant of these benefits 

and no fraud or misrepresentation or suppression of facts of any kind or 

fault can be attributed to the Applicants.  Indeed, it is explicit from the 

reply of the Respondents that the benefits were extended as per prevailing 

practice in the department, considering seniority and experience.   

 

13. It may be noted that the department has granted benefit of 1st and 

2nd Time Bound Promotion as per practice since there was no finalization 

and approval to the Draft Recruitment Rules of 2004 so as to attribute 

statutory flavor to the rules.  The department, therefore, thought it 

appropriate to extend the benefits of 1st and 2nd Time Bound Promotion to 

the Applicants considering their seniority and experience.  However, now 

Pay Verification Unit belatedly after retirement of the Applicants raised 

objections.  Here material to note that the department (Respondent No.1) 

by letter dated 24.09.2018 (Page 80 of PB) brought these aspects to the 

notice of Government and sought directions.  Significant to note that in 

letter, it is stated that in respect of some employees, no objection was 

raised by Pay Verification Unit and all benefits were extended to them.  In 

letter, it is further clarified that in absence of Recruitment Rules which 

were hanging in fire since 2004, the DPC had given benefit of 1st and 2nd 

Time Bound Promotion to the Applicants considering their seniority and 

experience. Respondent No.1 further brought to the notice of Government 

that because of objection raised by Pay Verification Unit, there is unrest 

amongst employees and requested for guidance from the Government.  

However, appalling to note that the Government is simply sitting over the 
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matter and the file is being moved from one department to another 

department.  What is more surprising and disgusting to note that the Draft 

Recruitment Rules of 2004 have also not seen the day of light since they 

are kept in cold storage without any approval much less notified in official 

Gazette so as to confer the statutory flavor to it.   

 

14. At this juncture, it would be apposite to note some of the paragraphs 

of letter dated 24.09.2018 referred to above which are as following : 

 “c̀gUeqacbZ  nw/k ;kstusvarxZr vkjs] ojGh  o dqykZ ;k frUgh nqX/k’kkGse/;s iwohZ eksB;k 
izek.kkr jkstankj dkexkjkaph Hkjrh dsyh tkr vls- rnuarj lnj dkexkjakuh R;kauk fu;fer 
vkLFkkiusoj lkekowu ?ks.;kdjhrk ek- vkSn;ksfxd U;k;ky;kr osxosxG;k ;kfpdk nk[ky 
dsY;k gksR;k- ek- U;k;ky;kus vkns’kk vuqikyu dj.;kP;k nw”Vhus R;k R;k osGh prqFkZJs.khr 
miYkC/k vlysY;k osxosxG;k laoxkZrhy miyC/k fjDr inkoj fu;fer vkLFkkiusoj lkekowu 
?ks.;kr vkys vkgs- iSdh dkgh deZpk&;kaph igkjsdjh inkoj fu;qDrh dj.;kr vkysyh vkgs-
igkjsdjh inkps lsokizos’k fu;e ulY;keqGs rlsp Hkfo”;kr deZPkk&;kaP;k inksUUkrh vHkkoh 
vkysyh dqaVhrrk ?kkyfo.;klkBh ‘kklukdMwu dkyc/n inksUUkrh ;kstusvarxZr ykHk ns.;kr 
;srhy vls Kkr ulY;kus igkjsdjh inkadjhrk ‘kkfjjhd n”V;k l{ke vlysY;k dkexkjkauk 
igkjsdjh inkojhy fjDr inkojh fu;qDrh ns.;kr vkysyh vkgs- ;k inkdjhrk lsokizos’k fu;egh 
vfLRkRokr uOgrs R;keqGs ‘kS{kf.kd vgZrk fopkjkr ?ks.;kr vkysyh uOgrh- 

c`gUeqacbZ nw/k ;kstusrhy igkjsdjh osruJs.kh ¼#-4440&7440  xzsM osru #-1300@&½ 
inkojhy deZpk&;kauk osGkosGh foHkkxh; inksUUkrh lferhus inksUUkrh  @ dkyc/n inksUUkrh @ 
lsokarxZr vk’okflr izxrh ;kstusvarxZr #-950&1500 ¼pkSFkk osru vk;ksx½                              
#-3050&4590 ¼ikpok vk;ksx½  # 5200&20200 xzsM osru #-1900@& ¼lgkok vk;ksx½ 
gh osruJs.kh eatwj dsyh vlwu R;kiSdh dkgh igkjsdjh deZpk&;kaph lsokiqLrds osru iMrkG.kh 
iFkdkus eatwj dsyh vkgsr- cgUeqacbZ nw/k ;kstusrhy igkjsdjh inkojhy deZpk&;kauk 
inksUUkrhps ts Qk;ns fnys vkgsr] rs vkEgkykgh feGkosr vlk nkok dsyh vlrk vkSn;ksfxd 
U;k;ky;kus ;k deZpk&;kaps cktwus fudky fnyk gksrk- R;kuqlkj R;kauk dkyc/n inksUUkrhps 
loZ Qk;ns ns.;kr vkys vkgsr- 

;k lanHkkZr ‘kklu ekU;rk izkIr >kysY;k i( fn-22-08-2012 uqlkj izLrqr izdj.kkrhy 
deZpk&;kauk lsokfuo`Rrhps ykHk fofgr dkyko/khr eatwj dj.ks dzeizkir vlY;kus gs izdj.k 
iqohZnkgj.k jkg.kkj ukgh ;k vVhP;k vf/ku jkgwu ekU;rk ns.;kr vkyh vkgs- rlsp ;kiq<s 
lsokarxZr vk’okflr izxrh ;kstuspk ykHk nsrkuk yxrP;k ofj”B inkP;k lsok’krhZph iwrZrk gksr  
vkgs fdaok dls gs rikl.ks vko’;d vkgs- ‘kklu ekU;rk ?ksrkuk vk;qdr dk;kZy;kdMwu 
izLrkfor lsokizos’k fu;ekph izr lknj dj.;kr vkysyh gksrh- lnj lsokizos’k fu;ekP;k izrhoj 
vf/klwpuk dzekad uewn dsysyk ukgh vFkok vf/klwpuk dks.kR;k vf/kdk&;kP;k Lok{kjhus 
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dk<.;kr vkyh vkgs- R;k vf/kdk&;kps  uko ok Lok{kjh ukgh] v’kh izr fo/khxzkg; letrk 
;s.kkj ukgh] vls ‘kklu i( fn-3-5-2011 e/;s uewn dj.;kr vkyh vkgs- 

rFkkfi iwohZiklwu vktrkxk;r igkjsdjh inkojhy deZpk&;kaps lsokizos’k fu;e vafrer% 
eatwj ulrkuk  rlsp 13-4-2004 jksth ‘kklukdMs ikBfoysY;k izk#i lsokizos’k  fu;ekauk 
vafre eatwjh feGkysyh ulrkuk egkO;oLFkkid] c`eaqnw;ks ;kauh o R;kaps v[kR;kjhrhy 
inksUUkrh lferhus osGkosGh  igkjsdjh inkojhy deZpk&;kauk lsokT;s”Brk @ vuqHko ikgwu 
fnysyh fu;fer ok dkyc/n inksUUkrh fnyh  vkgs- 

mijksDr oLrqfLFkrh y{kkr ?ksrk osru iMrkG.kh iFkdkP;k vk{ksikps fujkdj.k  dj.;kal 
c`gYeqqacbZ nw/k ;kstusrhy igkjsdjh laoxkZrhy deZpk&;kauk dkyc/n inksUUkrh varxZr vUos”kd 
inkoj o R;kuarj izeq[k vUos”kd inkojP;k inksUUkrh lk[kGhuqlkjP;k osruJs.khpk ykHk n;kok 
fdaok ys[kk vf/kdkdjh osru iMrkG.kh iFkd ;kaps fn-04@04@2018 i=kuqlkj deZpk&;kauk 
,dkdh inkpk ykHk n;kok- ;kckcr d`i;k ‘kklu Lrjko#u mfpr vkns’k Ogkosr] gh fouarh- 

 

15. Thus, the Applicants are subjected to discrimination since in the 

matter of their counterpart, no objection was raised by Pay Verification 

Unit but in their matter only, Pay Verification Unit has raised objection.   

 

16. True, as per the proposed Draft Rules of 2004, the Applicants seems 

not fulfilling requisite qualification for the promotional post.  This is the 

only objection on the ground of which retiral benefits of the Applicants are 

held up.  As stated above, the department was aware of Draft Recruitment 

Rules of 2004 and despite this position, granted benefits of 1st and 2nd Time 

Bound Promotion since they found it inappropriate to apply the rules,  

since it was finalized and notified in the official Gazette so to enforce the 

same as a statutory provision.  One can understand if the department has 

taken some remedial measures that time itself but it is not so.  On the 

contrary, benefit of 2nd Time Bound Promotion was given in between 2009 

to 2018.  This being the position, now the Respondents cannot be allowed 

to turn around and to use Draft Recruitment Rules of 2004 to the 

disadvantage of the Applicants that too with retrospective effect.  Service 
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conditions of employees cannot be changed in such haphazard manner 

that too with retrospective operation to the disadvantage of employees.  

 

17. Indeed, the question of enforceability of Draft Recruitment Rules of 

2004 does not arise since till date those are not approved as required to be 

approved under Article 309 of the Constitution so as to enforce the same 

as a statutory provisions.  It is still in nascent stage.  Suffice to say such 

Draft Recruitment Rules cannot be used to take away the monetary 

benefits granted to the Applicants more than decades ago.  Otherwise it 

would be against the doctrine of legitimate expectation.  

 

18. The doctrine of legitimate expectation is based upon the principles 

that good administration demands observance and reasonableness and 

where it adopted prevailing practice for a long time then even in absence 

of provisions of law, administration should adhere to such practice and 

should not take any such action to the detriment of pensioner after their 

retirement, any such action would be totally arbitrary, irrational and 

autocratic.  

 

19. In this behalf, it would be apposite to refer the decision of the 

Hon’ble High Court in W.P.No.2260/2018 (State of Maharashtra V/s. 

Vasant Balel) which was decided with other connected W.P.s on 

26.06.2018 arising from the decision rendered by the Tribunal.  In that 

case, benefit of promotion was granted to the Applicants since the 

Recruitment Rules of 1983 were not made effective for want of finalization 

and publication in the official Gazette.  The Applicants were promoted to 

the post of Instructor/ Draft Instructor and enjoyed all the benefits of 
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promotion.  The Tribunal allowed the O.A.s and quashed the order of  

reversion and granted all consequential benefits.   Being aggrieved by it, 

the Government had filed Writ Petitions which came to be dismissed.  

 

20. It would be apposite to reproduce Para Nos.8 and 9 of the judgment 

of the Hon’ble High Court in W.P.No.2260/2018 which are as follows :- 

8)  This is not a case where the respondents had secured any promotions by 
practising fraud or misrepresentations. In such circumstances, the petitioners 
cannot simply wake-up after 18 years and state that the promotions granted to 
the D.S.Sherla page 5 of 9 27-j-cwp-2260-18-gropu respondents were a mistake 
and therfore, the respondents should not only suffer reversion, but also refund 
the amount earned by them in the promotional posts, notwithstanding the fact 
that the respondents may have worked in the promotional posts for all these 
years. There is absolutely no explanation as to why the respondents were 
promoted in the first place and thereafter, permitted to continue for over 18 
years in the promotional posts, if indeed the 1983 Rules were in force.  

9)  It is in this context that the MAT has observed that so called Recruitment 
Rules of 1983 were never made effective, possibly, for want of publication in the 
Official Gazette. The petitioners concede that the Recruitment Rules of 1983 
were never published in the Official Gazette. Further, the circumstance that 
despite the so called existence of the unpublished Recruitment Rules of 1983, 
actually promoted the respondents as Instructors/Craft Instructors and further, 
continued them in the said position for a period of over 18 years, clearly implies 
that even the petitioner did not treat the so called 1983 as operative for all this 
while.  

 

21. As regard Draft Recruitment Rues and its implication, learned 

Counsel for the Applicants referred to the decision of the Hon’ble Supreme 

Court 1998 SCC (L & S) 1018 (Vimal Kumari  V/s State of Haryana & Ors.), 

in para nos.6, 7 and 8, the Hon’ble Supreme Court held as under:- 

“6. It is open to the Government to regulate the service conditions of the 
employees for whom the Rules are made, by those Rules even in their "draft 
stage" provided there is clear intention on the part of the Government to enforce 
those Rules in the near future Recourse to such Draft Rules is permissible only 
for the interregnum to meet any emergent situation. But if the intention was not to 
enforce or notify the Rules at all, as is evident in the instant case, recourse to 
"Draft Rules" cannot be taken. Such Draft Rules cannot be treated to be Rules 
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made under Article 309 of the Constitution and cannot legally exclude the 
operation of any existing executive or administrative instruction on the subjects 
covered by the Draft Rules nor can such Draft Rules exclude the jurisdiction of 
the Government, or for that matter, any other authority, including the appointing 
authority, from issuing the executive instructions for regulating the conditions of 
service of the employees working under them. 

7. In the instant case, as pointed out above, the Draft Rules were prepared 
in 1983. They have been lying in the nascent state since t hen. In the meantime, 
many promotions, including that of the appellant were made on the basis of 
`seniority' which, in the absence of any Rule made under Article 309, could be 
legally adopted as the criteria for making promotion on the post of 
Superintendent could not have been displaced by the Draft Rules and the High 
Court could not have invoked any provision of those Draft Rules which had been 
lying frozen at their embryonic stage for more than ten years.  

8. In the absence of any decision of the State Government that so long as the 
Draft Rules were not notified, the service conditions of the appellant or the 
respondent and their other colleagues would be regulated by the "Draft Rules" 
prepared in 1983, it was not open either to the Government or to any other 
authority, nor was it open to the High Court, while disposing of the writ petition, 
to invoke any of the provisions of those Rules particularly as the Government has 
not come out with any explanation why the Rules, thought prepared in 1983, have 
not been notified for the long period of more than a decade. The delay, or, rather 
inaction, is startling.”  

 
22. The ratio laid down by the Hon’ble Apex Court in the aforesaid 

judgment is squarely attracted to the fact and circumstances of the present 

case.  In the present case, admittedly the Draft Recruitment Rule of 2004 

are in nascent stage but it is on the basis of these rules now the 

Respondents sought to recover monetary benefits  paid to the Applicants 

while granting  benefit of 1st and 2nd Time Bound Promotion which was 

indeed granted as per prevailing practice followed in the department.  In 

such situation, it would be travesty of justice to take away the monetary 

benefits enjoyed by the Applicants till their retirement and to deprive of 

pensionary benefits.  It is against the doctrine of legitimate expectation and 

totally unfair as well as arbitrary.   
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23.  The Applicants are, therefore, entitled for grant of pension 

considering their last drawn pay which are held up for a long period. 

Consequently, the orders of recovery deserve to be quashed.  

 

24. The totality of the aforesaid discussion leads me to conclude that the 

impugned action of recovery is totally unsustainable in law and Applicants 

are entitled to pensionary benefits in accordance to their last drawn pay.                   

Original Applications, therefore, deserves to be allowed.  Hence the 

following order:- 

ORDER 

 

(A) Impugned order dated 15.01.2020 in O.A.No.157/2020 is 

quashed and set aside.  

(B) Impugned order dated 12.12.2019 in O.A.No.155/2020 is also 

quashed and set aside.  Respondents are directed to refund 

sum of Rs.5,38,479/- recovered from gratuity to the Applicants 

within two months from today.  

(C) Retirement benefits be granted to the Applicants considering 

their last drawn pay and monetary benefits be accordingly 

released within two months from today.  

(D) No order as to costs.  

 
 
                                                                                 Sd/- 

 ( A. P. Kurhekar)            
                                         Member (J) 
Place: Mumbai  
Date:   18.03.2021 
Dictation taken by:  VSM 
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